held the position of the miners' representative who was entitled
to accompany inspectors under section 103 (f) of the Act (Tr.
1060).  The Commission majority held in The Helen Mining Co., 1
FMSHRC 1796 (1979), that operators have to pay miners for accom-
panying inspectors only when the inspectors are engaged in mak-
ing one of the regular quarterly inspections required under sec-
tion 103(a) of the Act,  The Commission's decision was reversed
by the District of Columbia Circuit in UMWA v. FMSHRC, 671 F.2d
615, in a-decision issued February 23, 1982,  Since Deel testi-
fied in this proceeding during the week ending February 19, 1983,
he was technically incorrect in stating that he was required to
be paid by DOW for accompanying an inspector who was engaged
only in making spot inspections.

A final day of hearing was held in this proceeding on
April 26, 1983, but the Supreme Court did not deny petitions
for certiorari with respect to the D. C. Circuit's reversal of
the Commission's Helen Mining decision until October 10, 1983.
The matter of paying miners for spot inspections is still being
contested in current cases before the Commission.  See, e.g., a
notice issued by the Commission on September 2, 1983, indicating
that the Commission had declined to vote for the grant of a
petition for discretionary review of my decision issued July 28,
1983, in Consolidation Coal Co. v. Secretary of Labor, Docket
No. PENN 82-221-R, in which I had held that Consolidation, under
the D. C. Circuit's decision in the UMWA case, supra, had to pay
a miner who accompanied an inspector who was engaged in making a
spot inspection.

Inspection of Face Areas on May 5, 1982

It is a fact that Inspector Strength made a spot inspection
of the face areas and the beltline in DOW's mine on May 5, 1982,
and that inspection occurred just 2 days before Deel was dis-
charged on May 7, 1982 (Tr. 1040; 1060).  The inspector recalls
no unusual delay before beginning his inspection (Tr. 1047) .
The inspector arrived at the mine about 8:30 a.m., called for
the miners1 representative (Deel) to meet him on the surface,
spent about 30 minutes examining DOW's record books before going
underground, took about 25 minutes in traveling to the working
section, and began his inspection in the No. 1 entry about 10
a.m. (Tr. 1069).  On May 5 the inspector wrote three withdrawal
orders- (Nos. 922773, 922774, and 922775) under section 104(d) (2)
of the Act citing DOW for violations of section 75,316, 75.200,
and 75.1303, respectively (Exh. 1).  Deel did not point out any
violations to the inspector in his capacity as the miners' rep-
resentative (Tr. 1091).

Deel,.however, claims that Strength was coming on May 5 to
make an inspection only of the beltline and that DOW knew that
he was coming that day to inspect only the beltline.  Deel claims
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